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Introduction – Why Should We Care?


The art created and acquired during World War II (WWII) provides us with a way to remember, understand and learn from the peril of that time.  The importance of learning from history is trumpeted again and again by many who understand that if we fail to do so, we are destined to recycle the past.  “Those who cannot learn from history are doomed to repeat it.”
  Unfortunately, ignorance is bliss and many people do not feel responsible to others, sheltered but comfortable not questioning the status quo, possibly in fear of the outcome.  However, this shelter and comfort often breeds ignorance which leads to misunderstandings and eventually hatred and violence.  This is known because it has happened in the past.

Art captures the past and therefore provides knowledge to carry with us in the future.  It often tells a story of an era through pictures, its creation, acquisition and travel.  By recapturing the looted artwork stolen by the Nazis, we are recapturing stories, stories that remind us of the Holocaust so that we can learn from the mistakes and hopefully some fortunes of the past.  The importance of repatriation of the WWII looted art goes beyond property rights and simply returning “things” to their rightful owners.  On the surface art is only a tangible item which cannot possibly repair any loss or provide any faith or hope.  However, for those that lost everything they own including family and friends, save their own lives, it may provide some therapeutic relief and feel triumphant to recoup just about any missing item, especially one that may have value, historical significance and beauty.  


The opposite of ignorance and status quo acceptance is education and research.  Though it is the more difficult, longer and exhaustive route to take, acquisition of knowledge through investigation and research promotes understanding, compromise and resolution.  In regard to Nazi looted art, resolution comes when the art is restituted.  The true owners not only deserve to have returned what was violently stolen from them or their families but they are the best people to tell the heartrending stories of the Holocaust.  Their stories create awareness and invaluable knowledge with which to prevent past evil from repetition in the future.  “We are made wise not by the recollection of our past, but by the responsibility for our future.”
  We all have a responsibility to make efforts toward change that will cause improvements in the future or at the very least prevention of the same tragedy, loss, fighting and hatred that has occurred in the past.  

Both museums and individual collectors should take responsibility for becoming aware of the problem and make diligent efforts to investigate and return Nazi looted art to its rightful owners.  A mere moral responsibility, however, is not enough.  The information they need in order to conduct investigations regarding provenance must be available and readily accessible.  Additionally, the law must provide guidance as to the proper investigative methods/processes as well as regulation and retribution for any museums’ failure to take appropriate measures.  


This paper focuses on a museum’s duty primarily because institutions may be able to set the standard for steps to take in order to ensure that this looted art is properly returned to the original owners, if they exist.  Museums rather than individual collectors are likely to have more resources, industry/background knowledge, focused time and purpose for seeking repatriation of the art.  Therefore, museums may be in a better position to set the precedent for art collectors and other art purchasers to follow in regard to how to ensure they do not acquire WWII looted art, or what to do if someone is uncertain of the provenance of certain artwork in their collection.  The problem is that the investigative processes that private organizations or legislature have provided to date are not well defined, are unorganized and lack regulation.  


First, I will provide some historical background of the Nazis’ destruction of millions of Jews’ property and personal rights, including the Nazi art pillaging which may have ended up in various United States museums.
  Then I will discuss the various initiatives private organizations and government have taken in order to create a framework of responsibility for museum investigation of looted WWII art, as well as their shortfalls and necessary improvements.
  I conclude with some thought in terms of how museums and legislature can cooperate to improve the current investigative processes.
A Cultural Oppressed:  History of Nazi Looted Art

Leading up to and during the massacre of millions of innocent people, Adolf Hitler passed more than 400 laws and decrees in Germany and Austria which progressively stripped the Jewish people of everything they owned, eventually including all basic human rights.
  A few specific examples demonstrate the restrictive nature of these laws, including:  1) the pre-Nazi “flight tax” of 25% imposed on anyone who wanted to leave Germany and required that they relinquish their assets which largely fell to the hands of the German regime, 2) the infamous Nuremberg Laws on Citizenship and Race set up to define who was Jewish and stripping them of their German citizenship, 3) a law requiring all Jews who possessed 5,000 Reichsmarks or more to file a Jewish Property Declaration, listing every piece of property in excessive detail (ensuring the Third Reich would obtain the assets), and 4) the Jewish Property Declaration law filed in 1938 which enabled the then broke Nazis to finance their arms build-up by stealing all Jewish property listed in the declarations.  Additional financing was achieved through an “atonement tax” against Jews of one billion Reichsmarks.  The tax forced Jews to pay for the Nazis’ violence committed against the Jews.
  In fact, 9% of Germany’s entire budget came from Jewish stolen property and discriminatory and excessive taxes.
  

All very intimate, valuable Jewish-owned property was confiscated by the Nazis if they found it, especially high priced artwork.  To fulfill Hitler’s voracious desire to accumulate fine art, he directed the Third Reich to confiscate and hoard art from family collections and museums.
  Reports differ as to the exact number of art pieces stolen, ranging from tens of thousands to millions, but as they continue to turn up in museums both in the U.S. and abroad, the latter number tends to become more realistic.
  The difficulty in recovering the looted work is that they were scattered across Europe, often far from their countries of origin in many different ways including “forced sales, Aryanisations
, Degenerate Art
 de-accessioned by German museums, seizures by the Gestapo, and theft by Russian and American soldiers.”
  Post WWII, Communists’ nationalization of private art collections was another way art was displaced.

Emergence of Information, Litigation and Equitable/Legal Guidelines

Over a half century after WWII and the Nazi reign in Germany, looted art from the four year war beginning in 1939, has been discovered in American museums.
  As information has become more widely available and accessible, heirs of those from whom the artwork was taken have come forward with claims on their property.  One of the first lawsuits in the United States was brought by the heirs of a prominent Jewish art dealer against a United States public art museum.
  In Rosenberg v. Seattle Art Museum, Paul Rosenberg, one of the most important art dealers of nineteenth and twentieth century French art, lost paintings to the Germans when Parisian antique dealers were bribed by the Nazi Germans with an offer of ten percent of the sale price of the paintings in exchange for the paintings’ location.
  The Rosenberg heirs claim a Matisse painting of theirs was given to the Seattle Art Museum (SAM) in 1991, via a New York gallery, which originally acquired it from a “corrupt German art dealer.”
  

In a separate action, the SAM sued the gallery for negligent misrepresentation and fraud, claiming that the gallery withheld information about the Matisse’s provenance and the suit settled.
  A few of the questions these lawsuits raise are: what type of due diligence was required of the New York gallery in terms of investigating the rights to title from the dealer; how was the gallery able to transfer title so effortlessly without proper investigations; and how do we monitor and regulate these types of sales in order to deter misrepresentation, encourage investigation and connect the art with the proper owners?


More recently, an article from March 2009 reported that 200 paintings appropriated by Adolf Hitler’s regime were finally returned to the owner (heir of arguably one of the most important Jewish art dealers in Europe at the time) but only after a ten year legal battle.  These 200 paintings represent only one quarter of the total 800 paintings seized by the Nazis from the Jewish dealer.
  The stories are continually reported.  In 2006, for example, the story of the Nazi stolen Klimpt paintings was told.
  The sole surviving heir to the paintings stolen in 1938, finally won their four year legal battle (going all the way to the U.S. Supreme Court) against an Austrian claim.
  Reclaiming ownership of the paintings, valued at $300 million, meant considerably more than a financial win to the ninety year old sole heir, Altmann.
  At age twenty-two Altmann managed to free her husband from the Dachau concentration camp and escape to Los Angeles.
  She had witnessed her Uncle’s possessions, including the Klimpt paintings, confiscated by the Nazis after he escaped Austria.
  Regarding return of the seized artwork, Altmann said, “It was a wish come true.”

The problem is persistent, therefore significantly more effort is required from those that most likely possess looted art.  Claimants deserve this assistance in order to recoup what is rightfully theirs.  While few efforts have been made, many people, even in the art industry, remain unresponsive and certainly not proactive in terms of investigatory efforts.  A lack of communication, knowledge, information and responsibility exists.  However, in response to some of the recent litigation, numerous authors, publishers, screenwriters and politicians have raised their voices to invoke awareness of the fact that looted art may be in improper hands.  Through various media, they provide sources and processes to encourage and facilitate the looted art’s return.  Numerous books have been published and websites have been developed with information regarding looted art.
  Law and guidelines have emerged in the last decade including the American Association of Museum Directors (AAMD) guidelines, the 1998 Washington Conference Principles on Nazi-Confiscated Art and the Vilnius Principles.
 

These are the existing guidelines and principles that every museum should have available, communicate to the proper employees and comport with them.  Additional progression in the pursuit of repatriation is the Holocaust Assets Commission Act
, and judicial precedent set by various lawsuits.
   However, it should not take a decade for proper owners to regain ownership, especially from institutions that should have legal (not just moral) responsibilities of confirming the provenance of what they have.

In late 1998, the AAMD established and released guidelines for museums to follow in regard to Nazi looted art.
  The guidelines intend for museums to conduct investigations on their collections and report information regarding gaps in provenance related to World War II.
  Furthermore, the rules state that if a legitimate claimant comes forward, the museum “should offer to resolve the matter in an equitable, appropriate, and mutually agreeable manner.”
  The guidelines are intended to encourage mediation and databases of information.
  The guidelines were influential on the Washington Conference on Holocaust-Era Assets, hosted by the U.S. in 1998.
  A set of general principles, listed following, resulted from the Conference, attended by forty-four nations and thirteen non-governmental organizations.

In developing a consensus on non-binding principles to assist in resolving 
issues relating to Nazi-confiscated art, the Conference recognizes that 
among participating nations there are differing legal systems and that 
countries act within the context of their own laws. 
1. Art that had been confiscated by the Nazis and not subsequently 
restituted should be identified. 
2. Relevant records and archives should be open and accessible to 
researchers, in accordance with the guidelines of the International Council 
on Archives. 

3. Resources and personnel should be made available to facilitate the 
identification of all 
art that had been confiscated by the Nazis and not 
subsequently restituted. 

4. In establishing that a work of art had been confiscated by the Nazis and 
not subsequently restituted, consideration should be given to unavoidable 

gaps or ambiguities in the provenance in light of the passage of time and 
the circumstances of the Holocaust era. 

5. Every effort should be made to publicize art that is found to have been 
confiscated by the Nazis and not subsequently restituted in order to locate 
its pre-War owners or their heirs. 

6. Efforts should be made to establish a central registry of such 

information. 

7. Pre-War owners and their heirs should be encouraged to come forward 
and make known their claims to art that was confiscated by the Nazis and 
not subsequently restituted. 

8. If the pre-War owners of art that is found to have been confiscated by 
the Nazis and not subsequently restituted, or their heirs, can be identified, 
steps should be taken expeditiously to achieve a just and fair solution, 
recognizing this may vary according to the facts and circumstances 
surrounding a specific case. 

9. If the pre-War owners of art that is found to have been confiscated by 
the Nazis, or 
their heirs, cannot be identified, steps should be taken 
expeditiously to achieve a just and fair solution. 

10. Commissions or other bodies established to identify art that was 
confiscated by the 
Nazis and to assist in addressing ownership issues 
should have a balanced membership. 

11. Nations are encouraged to develop national processes to implement 
these principles, particularly as they relate to alternative dispute resolution 
mechanisms for resolving 
ownership issues.


Also in 1998, the House of Representatives discussed restitution issues related to Holocaust artwork.  The Congressmen recognized the problems of locating owners, the lack of awareness, the need for information and importance of enabling Holocaust survivors and their heirs to reclaim a piece of their past.
  In response, the Senate enacted the U.S. Holocaust Assets Commission Act which created a “Commission on Holocaust Assets with the authority and expertise to evaluate and examine the claims of survivors and their heirs to art objects located here in the United States.”
  The Commission was charged to submit a report of Holocaust-era assets that arrived in the U.S. after 1933.
 

With this Act and other pressure from the Clinton administration, museums that were formerly resistant, “agreed to publish on the Internet works of art that had provenance gaps arising from World War II to make it easier for potential claimants to investigate claims and pursue recoveries of property owned by their families.”
 
More recently, in 2000, the nations that convened for the Washington Conference in 1998, regrouped in Vilnius, Lithuania where they expressed support for the Washington Principles but did not refine or expand them.
   Support is important but lack of commitment to actions and enforcement remains prevalent.  As the director of the Art Institute of Chicago testified to Congress in 2006, additional research must be done on “tens of thousands” of artwork with Nazi-era provenance problems.

Shortfalls With the Current Requirements of Museum Investigation

While there has been progress in the last decade in providing guidance and access to information for museums so that they understand the issue and take appropriate steps to confront it, there are many shortfalls.  One difficulty is that there presently are endless scattered resources and ad hoc processes that have been offered which make investigating looted WWII art painful to say the least. In addition, the burden on the rightful owner is overbearing and disproportionate considering the research museums could be conducting. 

The legal theories available to the owners/claimants are wholly inadequate.  This makes it all the more critical for museums to thoroughly respond to and even initiate investigations for current and newly acquired works of art.  If museums are not investigating, the owner bears the entire burden, with no cooperation.  Unfortunately, many museums are still resistant.  “A number of cases have been filed in federal courts by museums seeking declaratory judgments that sales of artwork by Jews in the mid-1930s were ‘voluntary’.”
  “Thus, litigants are now in the anomalous position of having to prove that the Holocaust really happened, and that a family member’s ‘sale’ of assets to the local Nazi-approved art dealer was not a voluntary, arms-length transaction.”
  The innocent owner is required not only to pay the costs of litigation but also to furnish the evidentiary proof.  


 An owner in the United States can bring a claim under theories of replevin,
  The National Stolen Property Act (“Act”) or the Convention on Cultural Property Implementation Act.
  However, they all require excessive burdens on the owner.  With regard to claims against museums, replevin is the most applicable common law doctrine.
  The doctrine places significant burden on families vilified by the events of the Holocaust to conduct due diligence in timely pursuit of their demand.
  For example, in DeWeerth v. Baldinger, although the appellee owner initiated her suit within three years of the date action accrued, her demand for return of the painting was refused.  The court held that the appellee had a duty to use reasonable diligence in attempting to locate her stolen painting and to make a demand for its return within a reasonable time and that the appellee failed to take steps to satisfy that duty.  

The Act’s burden is the requirement of documenting property ownership and derivation, including the time of excavation or illegal import.
  “This creates such a gargantuan burden of proof as to render this Act ineffective in its application.”
  Finally, the problem with regard to the Convention on Cultural Property Implementation Act is that most countries did not adopt the United States’ proposed plan to provide import restrictions for art objects.  Instead, the Unification of Private Law in Rome prepared the Unidroit treaty which provided protection to the rest of the world.  However, the concern with Unidroit is that owners are limited to bringing a claim within fifty years.  Therefore, any World War II claims would be excluded.

The Unidroit Convention requires museums that receive cultural property to reasonably examine the background of any donations before accepting them.  This requirement does not significantly differ from the common law rule required of the good-faith purchaser.  So, while museums have the requirement of a reasonable investigation into the background of pieces they acquire, individuals whose family works were stolen during World War II may not utilize this law to retrieve their stolen artwork because the fifty-year limitation for individual claims has now expired.”


The other primary issue is that the available principles and guidelines created to date (as described above) are merely that.  “Some have called these principles "softlaw" because they are morally based but are not enforceable in court.”
  They lack monitoring, regulation, uniformity, a centralized repository of information and funding.  “The [AAMD] guidelines call for extensive investigation and publication, but bemoan the fact that there is limited funding for this work, particularly in light of the absence of a central database of looting data.”
  Also, the preamble of the Washington principles “recognizes that among participating nations there are differing legal systems and that countries act within the context of their own laws.”
  The following describes still a few more pitfalls with the principles:

Rather than firmly agreeing to create a central registry, the Washington Principles provide:  “Efforts should be made to establish a central registry of such information.” Additionally, the final two sentences refer to “[c]omissions or other bodies established to identify art that was confiscated by the Nazis’ and states that such bodies should have “balanced membership,” but does not call for the creation of such bodies in nations where they did not already exit and does not establish any other firm provisions for such bodies.  Rather than establish any firm obligations, the final sentence states:  “Nations are encouraged to develop national processes to implement these principles, particularly as they relate to alternative dispute resolution mechanisms for resolving ownership issues.
 

Despite the deregulation that persists, U.S. museums should still have a moral and ethical duty to respond to each demand to return looted WWII art with a thorough investigation and take proactive measures.  Currently however, this investigation may be extremely intense, exhaustive, and burdensome due to the vast amounts of information that has become available in various places from books and articles to museums to the Internet and dissuade institutions from even their moral obligation.  For example, in an American Bar Association Continuing Legal Education report, the author provides a list of about thirty different ways and places to research.  The list starts with the AAMDA guidelines and includes other sources such as the Art Loss Register, Nazi Records, consulting auction catalogs, gallery files, books, www.lootedart.com, www.nga.gov/collection, and www.ushmm.org.
   The author also identifies problem areas with research such as the fact that artists or art may be identified with more than one name.
   While the abundance and growing amounts of information is encouraging, the fact that it is so scattered and lacks uniformity is a serious downfall.  It is hardly a wonder that museums may be resistant to conduct thorough investigations when the burden of knowing/finding where to look is so great.  

However, if museums turn their backs on these claims simply because the process of investigation is difficult, they in a sense turning their backs on the very fact of the events we know occurred.  Looted art is a product of war.  It happened and we must deal with the repercussions in the best way possible.  Denial is not an option.  
Conclusion – Thoughts on Reform

Many art institutions and art lovers support reform.  A centralized repository of information regarding the looted art and stricter legal requirements for museums’ to investigate ownership of looted WWII art are two elements of the reform.  However, thus far little substantial effort has been made.  For example, The Director of Restitution at Christie’s supported “ideas and initiatives that would facilitate the handling and resolution of some of the Holocaust-era looted art issues...for instance organizing all key information into a cost-neutral easily accessible centralized repository or possibly supporting a more uniform set of laws governing the adjudication of these issues, in a way that fairly balance the interests of all parties.”  This did not offer any momentum in terms of action.
  Hopefully all of this support will lead to execution and improvements in the handling of proper investigations regarding ownership of World War II looted art.  Jennifer Anglim Kreder provided a succinct and effective recommendation for moving forward:
The legislation could set criteria for how a museum handles such claims as well as how it acquires its artwork.  The art trade must comport with the proper conduct in handling, housing, displaying, and selling art that may have been taken by theft, smuggling, or war.  The art trade should be on notice of the risks to them for failure to investigate the provenances of the works it sells.  No longer should eyes be shut under the guise of enhancing a collection whether in a museum or in a private home.


The United States government needs to work with museums in establishing proper legislation and regulation that will encourage investigations and sanction failure to comply.  Museums should be responsible for leading the way and this requires more than merely a moral responsibility.  Incentives should be presented to museums’ such as a public relations motive and funding support for museums that take a proactive approach to conducting ownership investigations.  The guidelines need to be more strictly detailed and properly enforced. The goal is to put stolen and looted art back in the hands of the proper owners so that they can tell their stories, acknowledge the past and set standards for beneficial change in the future.
“It is art that makes life, makes interest, makes importance, for our consideration and application of these things, and I know of no substitute whatever for the force of its process.”  
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